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I. INTRODUCTION. 

 Pursuant to Rule 13.11 of the Rules of Practice and Procedure of the California Public 

Utilities Commission (“Commission” or “CPUC”) and the schedule identified in Appendix A to 

the January 22, 2013 Assigned Commissioner’s Ruling and Scoping Memo, the Alliance for 

Nuclear Responsibility (“A4NR”) files its Opening Brief in the 2014 General Rate Case (“GRC”) of 

the Pacific Gas and Electric Company (“PG&E”).  The issues addressed herein all fall within 

Section 6.3 Nuclear Operations Costs of the Common Briefing Outline circulated by PG&E. 

 A4NR’s participation in this proceeding focuses on two aspects of PG&E’s requests for 

ratepayer funding of activities concerning the Diablo Canyon Nuclear Power Plant (“Diablo 

Canyon” or “DCPP”):  the conduct of PG&E’s Long-Term Seismic Program (“LTSP”)1 and the pace 

at which spent fuel is transferred from wet storage to dry casks at the Diablo Canyon 

Independent Spent Fuel Storage Installation (“ISFSI”).2  In both instances, A4NR urges the 

Commission to perform its regulatory oversight more diligently – consistent with the role 

afforded state governments by the Atomic Energy Act of 19543 -- to assure that California’s 

interests in these two matters are better protected.   

Although A4NR believes the Commission committed grievous error in striking4 those 

portions of its testimony which documented PG&E misfeasance in the LTSP’s response to 

1 In this proceeding, PG&E forecasts $4.84 million for the LTSP in Test Year 2014, including approximately $2.0 
million for its Senior Seismic Hazard Assessment Committee (“SSHAC”) process (Exhibit 229, p. 2).  Cost recovery of 
the $64.25 million for Diablo Canyon seismic studies authorized by D.12-09-008 is not a part of this proceeding, but 
is instead subject to reasonableness review in PG&E’s annual Energy Resource Recovery Account (“ERRA”) 
compliance proceeding.  
2 In this proceeding, PG&E is seeking $26.1 million to construct the remaining five pads at the IFSFSI and $19.6 
million for transfers to dry casks in 2015 and 2016 (Exhibit 24, p. 3-39).  
3 42 U.S.C. § 2011 et seq. 
4 Transcript, pp. 830 – 831. 
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discovery of the Shoreline Fault, this Opening Brief focuses on the admissions in PG&E’s 

testimony, and the unrebutted portions of A4NR’s testimony allowed into evidence, to 

demonstrate the inadequacies of the LTSP as planned for 2014 – 2016.  Similarly, PG&E’s own 

testimony demonstrates the degree to which past state direction to accelerate the transfer of 

spent fuel from wet to dry storage has been openly ignored.  In both instances, A4NR proposes 

simple ratemaking mechanisms designed to enhance the Commission’s ability to achieve 

legitimate state objectives. 

II. PG&E ACKNOWLEDGES THE INFORMATIONAL GAPS IT HAS    
CONSCIOUSLY LEFT IN ITS GROUND MOTION ASSESSMENTS. 

 

PG&E’s surrebuttal testimony was surprisingly candid about the primary deficiency in its  

circumscribed SSHAC process:  “As A4NR notes in its testimony, one of the data needs that will  

not be addressed in the current GMC5 SSHAC is improved methodologies for characterization of  

hard rock sites.”6  This is particularly troublesome at Diablo Canyon, in light of its peculiar status  

as a hard rock site which performs like a soft rock site.  As described during PG&E’s initial SSHAC  

workshop in 2011 by Dr. Norman Abrahamson,  the GMC lead and Principal Technical Integrator  

for PG&E’s entire SSHAC, 

Diablo Canyon is showing up at – currently interpreted as a high velocity site, 1200 meters 
per second, yet high kappa. Okay. Kappa, meaning it’s still attenuating the high frequencies 
more like a soft-rock site. So it’s, how can you have a high velocity and a high kappa?7 

5 GMC is an acronym for “ground motion characterization” in the SSHAC process. 
6 Exhibit 229, p. 6. 
7 PG&E transcript of SSHAC workshop, November 29 – December 1, 2011, p. 238, provided to A4NR pursuant to a 
data request in A.10-01-014.  PG&E’s statement that all such transcripts are available on its website appears to be 
incorrect.  
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 Indeed, the U.S. Nuclear Regulatory Commission (“NRC”) assessment of the Shoreline 

Fault determined that these anomalous site characteristics “represented the single biggest 

source of uncertainty in the results of the [parametric] study.”8  At the 2011 SSHAC workshop 

devoted to identifying data needs, PG&E’s Dr. Abrahamson had recognized the necessity of 

tackling this problem empirically: 

… are there some key hard-rock sites that it really makes sense to go spend the money 
and drill and find out what’s there, and that we should measure instead of infer, and, 
again, this need for a comprehensive characterization project on hard-rock sites. And 
this fits really well with what’s going on in the eastern U.S. work. There’s a lot of – we’re 
looking how many hard-rock sites have measured VS30 values. Really, the answer was 
very few, I think; although, most of – because we have few small number, most of those 
have been characterized, but a key issue is how many of the sites that have been 
characterized as soft rock using inferred methods really were a harder site, and are there 
some out there like that. So we need to start to – one way is to look at a – just, there’s a 
pilot study. Pick a subset of those that we’ve used inferred methods and see, if we do a 
detailed characterization, are, you know, ten percent of them wrong or is it 50 percent of 
them wrong, and so forth.9  

  

But in 2012, in what appears to have been an effort to reduce expenses, PG&E  

inexplicably severed the GMC component of its SSHAC and consolidated it with the SSHAC  

studies at the tectonically quite disparate Palo Verde and San Onofre nuclear plant sites.  This  

decision, which reduced PG&E’s meager ground motion characterization budget by one-third,10  

compelled a continued dependence upon poorly calibrated modeling simulations with dubious  

8 NRC, Research Information Letter 12-01, “Confirmatory Analysis of Seismic Hazard at the Diablo Canyon Power 
Plant from the Shoreline Fault Zone,” September 2012, p. 54, accessible at 
http://pbadupws.nrc.gov/docs/ML1212/ML121230035.pdf      
9 PG&E transcript of SSHAC workshop, November 29 – December 1, 2011, p. 240. 
10 Exhibit 274, p. 1.  
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applicability to Diablo Canyon site conditions.11  PG&E’s surrebuttal testimony sheepishly  

admitted as much:   

 

Implementing these improved methodologies will require a coordinated effort over two 
to three years to complete ... so that the data can be used in the next update of the 
ground motion models, currently scheduled for 2018.  In the interim, [PG&E] will use 
existing methods with broad uncertainty to account for limitations of currently 
available methods.12  (emphasis added by A4NR) 

 

The Commission can easily do the math:  “two to three years” added to Dr. 

Abrahamson’s identification in late 2011 of empirical data needs would have produced a 

completed project in late 2013 to late 2014, in time for the March 2015 target PG&E has 

identified as the expected completion date of its updated Probabilistic Seismic Hazard Analysis 

(“PSHA”).13  The Commission should evaluate PG&E’s mañana approach to reducing seismic 

uncertainty within the context of the recent public controversy over similar issues concerning 

the San Francisco-Oakland Bay Bridge.  When it comes to the expenditure of public dollars for 

11 Having authorized $64.25 million for data gathering on seismic sources at DCPP with the observation, “It is 
reasonably foreseeable that the costs ... may exceed the current estimates of $64.25 million.  PG&E should use 
the Tier 3 advice letter process for seeking recovery of additional funding,” (D.12-09-008, Finding of Fact #5), the 
Commission might doubt PG&E’s prioritization in budgeting only $2.45 million for its GMC SSHAC, widely 
understood to have a much larger impact in PG&E’s probabilistic modeling of the DCPP seismic hazard.  But there 
should be no question about the imprudence of PG&E’s choice to forego an intensive data collection effort to 
validate its ground motion assumptions.  As the NRC’s official guidance document for conduct of the SSHAC 
process makes clear, “… multiple-expert assessment should never be used as a substitute for data collection. In 
other words, the experts in a PSHA should never be used to infer or guess values that could reasonably be 
measured within the time and budget resource constraints of a project. To do so is a misuse of the SSHAC process.” 
(emphasis added by A4NR)   NRC, “Practical Implementation Guidelines for SSHAC Level 3 and 4 Hazard Studies,” 
NUREG-2117, April 2012, p. 42, accessible at http://pbadupws.nrc.gov/docs/ML1211/ML12118A445.pdf    
12 Exhibit 229, p. 6.  PG&E’s surrebuttal testimony offered a similarly lame non-explanation for the other major 
deficiency in its ground motion assessment:  “The other data gap not being addressed is physical limits on the 
ground motions.  The current SSHAC will use conservative assumptions to address this item.” Id. 
13 Id., p. 5. 
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seismic assessments – whether collected from ratepayers, tollpayers, or taxpayers – the public 

rightfully has a why-not-the-best-?, unforgiving expectation.  

III. PG&E ACKNOWLEDGES THAT ITS GROUND MOTION WORKSHOP      
FAILED NRC GUIDANCE CONCERNING TRANSPARENCY,                              
AND OTHER SHORTFALLS PERSIST. 

 

Despite PG&E’s insistence that its “current SSHAC process follows the NRC guidance 

governing the process,”14 its Chief Nuclear Officer, Ed Halpin, was admirably forthright in 

admitting that its March 2013 GMC workshops had not followed NRC specifications that 

“Interested parties can view interactions at workshops.”15 Mr. Halpin acknowledged that “some 

interested parties were not allowed to attend”16 and explained that was “(b)ecause one of our 

partners ... didn’t want to allow for the group to attend.”17  Mr. Halpin also admitted that a key 

component of the SSHAC process is the interaction between experts18 and that simply 

publishing the papers presented at the workshop wouldn’t capture such interaction.19 

A4NR was escorted from the premises before the first session of PG&E’s three-day 

March 2013 GMC workshops was allowed to start, having mistakenly assumed the GMC 

workshop was public after it had been announced during PG&E’s earlier Seismic Source 

Characterization (“SSC”) workshop.  While accepting Mr. Halpin’s explanation for this ejection, 

14 Id., p. 4. 
15 Exhibit 273. 
16 Transcript (Halpin – PG&E), p. 3157. 
17 Id. Mr. Halpin’s frankness is an improvement over the more opaque twaddle offered by PG&E’s Vice President, 
Regulatory Relations, Brian K. Cherry in his April 1, 2013 letter to CPUC President Michael Peevey:  “Some of the 
other parties preferred to limit attendance to invited persons in order to protect proprietary data and promote 
technical dialogue.”    
18 Id. 
19 Id., p. 3158.  PG&E did not transcribe or videotape the March 2013 GMC workshops, in contrast to its practice 
for its other SSHAC workshops. 
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and applauding his commitment to a change of course (“I’m continuing to work on 

transparency.  I believe in transparency in regard to conducting these workshops.”20) A4NR 

continues to be troubled by severe shortfalls in PG&E’s self-proclaimed adherence to the SSHAC 

principles cited in its surrebuttal testimony:21 

• PG&E claimed it “is implementing the directive of the NRC to re-evaluate the Diablo 

Canyon seismic hazard using a Level 3 SSHAC process”22 (emphasis added by A4NR) but 

Mr. Halpin acknowledged that PG&E’s SSHAC had been under way for almost a year 

prior to the NRC’s March 12, 2012 directive,23meaning that PG&E used its own 

discretion in rejecting the more demanding requirements of a Level 4 analysis.24 

• Without elaboration, PG&E’s prepared surrebuttal testimony insisted that performing a 

Level 4 study for the plants in the Western U.S. “likely would take at least 5-6 years to 

complete, a timeline that would not allow PG&E to meet the NRC request to provide a 

revised PSHA for these plants by March 2015.”25  It offered no explanation of how PG&E 

could have known about the March 2015 target a year before it was announced, or how 

20 Id., p. 3157. 
21 Exhibit 229 at p. 5 cites NUREG-2117 and at p. 3 cites its predecessor document, NUREG/CR-6372, 
“Recommendations for Probabilistic Seismic Hazard Analysis:  Guidance on Uncertainty and the Use of Experts,” 
1997, accessible at http://pbadupws.nrc.gov/docs/ML0800/ML080090003.pdf 
22 Id., p. 4. 
23 Transcript, p. 3159. 
24 At its initial SSHAC workshop in late 2011, PG&E explained that Level 4 is intended for regions of “active, 
complex tectonic settings”; “potential for significant public impact/scrutiny”; and/or “significant Regulatory 
scrutiny.”  William Lettis, PowerPoint presentation, “Diablo Canyon SSHAC Level 3 Study,” SSHAC Conference, 
November 29, 2011, San Luis Obispo, slide 35, accessible at 
http://www.pge.com/includes/docs/pdfs/shared/edusafety/systemworks/dcpp/SSHAC/workshops/general_assem
bly/GENERAL_0102_Lettis_SSHAC_Workshop.pdf  While A4NR suspects that most of the PG&E customers paying 
for the SSHAC review could probably imagine no U.S. nuclear power plant site better fitting the Level 4 criteria, the 
utility apparently determined none of those conditions are present at Diablo Canyon. 
25 Exhibit 229, p. 5 
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its acknowledged delay until 2018 of critical GMC work comports with a March 2015 

completion date. 

• Although noting that ANSI/ANS-2.29-2008 should only be used as a guide rather than a  
 
prescription for selection of the appropriate SSHAC Level, NUREG-2117 observes that  
 
“the Standard” for a “facility at a high nominal hazard site (such as in the western  
 
United States) and high uncertainty/controversy would be required to conduct a Level 4  
 
study.”26 
 

• PG&E originally explained its choice of Level 3 as follows:  “A SSHAC Level 4 study is not 

being used because of (1) significantly increased schedule requirement, (2) Iterative process 

of Evaluation and Integration, and (3) relatively minor increase in regulatory assurance 

associated with a Level 4 study.”27  However, NUREG-2117 does find additional regulatory 

assurance from a Level 4 study, particularly because of its greater transparency to those 

“outside the project.”28 

26 NUREG-2117, pp. 59 – 60. 
27 William Lettis, PowerPoint presentation, “Diablo Canyon SSHAC Level 3 Study,” SSHAC Conference, November 
29, 2011, San Luis Obispo, slide 35.   
28 “Additional assurance is that the range of technically defensible interpretations may be provided in a Level 4 
assessment because evaluations by individual experts or teams of experts lead to a suite of separate models that in 
aggregate constitute the final integrated distribution. In terms of how the process is perceived from outside the 
project, this may be helpful compared to a Level 3 study where the way individual expert assessments contribute to 
the final composite distribution may be less obvious. The choice of a Level 4 study may lead to greater confidence 
that the CBR [i.e., center, body, and range] of the TDI [i.e., technically defensible interpretations] has been captured 
because of the number of individual logic-trees – each of which attempts to capture the full range of uncertainty – 
combined in a composite logic-tree. This contrasts with a Level 3 study where the individual contributions and 
models of the members of the TI [i.e., technical integration] team are not discernible in the presentations at 
workshops and in the final report.” NUREG-2117, p. 41. 
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• While NUREG-2117 expansively identifies the intended objects of “regulatory 

assurance,”29  Mr. Halpin described a much more narrow focus for the “sufficient 

regulatory assurance” he attributed to PG&E’s Level 3 study: 

 
Q. Which regulators are supposed to be gaining assurance from this 
process? 
 
A: I would say the prime regulator would be the Nuclear Regulatory 
Commission. 
 
Q: So it’s not really directed toward anyone else in terms of regulatory 
assurance? 
 
A. Direction comes from the Nuclear Regulatory Commission, which has 
cognizance and responsibility over our compliance with the licensing and design 
basis.30  
 
 

• In response to A4NR’s description of the current SSHAC effort as “insular”,31 PG&E’s  
 
surrebuttal testimony provided a new list of “SSHAC Team Members” without any 
 
description of their roles, or past or current status as LTSP contractors.32  
 
Also omitted was any explanation for why the PG&E employees previously identified in  
 
the small group of technical integrators for the SSHAC effort (e.g., Norman Abrahamson,  
 
Kathryn Wooddell, William Page, Scott Steinberg) are no longer listed.   Had NUREG- 
 
 

29 “We define regulatory assurance to mean confidence on the part of the NRC (or other regulator or reviewer) 
that the data, models, and methods of the larger technical community have been properly considered and that the 
center, body, and range of technically defensible interpretations have been appropriately represented and 
documented.” (emphasis added by A4NR) Id., p. xvii.  See also pp. 10, 32, 34, 38, 51, 93, 99, and 124. 
30 Transcript(Halpin – PG&E), p. 3159. 
31 Exhibit 142, p. 34. A4NR’s fuller description was, “Based on additional materials recently provided by PG&E in 
response to A4NR’s successful Motion to Compel Discovery, this testimony reveals the Diablo Canyon Senior Seismic 
Hazard Assessment Committee (‘SSHAC’) – especially its ground motion characterization activities – to be an 
insular, corner-cutting exercise in the self-justification of past work rather than an objective, robust, scientific 
inquiry.” 
32 Exhibit 229, p. 8. 
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2117’s guidance33 been more faithfully accepted, PG&E’s belated efforts at concealment  
 
might not have been necessary.  
 
 

• Despite the claim of PG&E’s surrebuttal testimony,34 A4NR has been unable to locate  
 
the transcripts of any of the SSHAC seismic source characterization workshops  
 
anywhere on PG&E’s external website. 

 

IV. PG&E’s COMPLETION OF THE ISFSI CONCRETE PADS WILL ENABLE IT TO 
COMPLY WITH PAST DIRECTION TO ACCELERATE MOVING SPENT FUEL TO 
DRY CASKS – AND THE COMMISSION SHOULD SEE THAT IT DOES SO. 

 

PG&E’s application seeks $26.1 million to construct the remaining five pads at the IFSFSI  

and $19.6 million for transfers of spent fuel to dry casks in 2015 and 2016.35  A4NR  

supports both requests, but strongly recommends that the Commission condition its approval  

of them upon PG&E’s filing with its next General Rate Case a satisfactory plan to comply with  

the prior direction of the California Energy Commission’s (“CEC”) AB 1632 Report.36 It should be  

troubling to the Commission that this aspect of the AB 1632 Report – a document which has  

spawned more than $128 million in ratepayer funding authorizations for advanced seismic  

33 “In a Level 3 study … careful thought must be given to the composition of the TI teams for the SSC and GMC 
subprojects. If possible, the teams should not be dominated by personnel from a single institution or company 
because there could be a perception that this will not provide sufficient diversity of viewpoints and approaches.”  
NUREG-2117, p. 92. 
34 Exhibit 229, p. 6. 
35 Exhibit 24, p. 3-39. 
36 CEC, “An Assessment of California’s Nuclear Power Plants:  AB 1632 Report,” adopted November 20, 2008, 
accessible at http://www.energy.ca.gov/2008publications/CEC-100-2008-009/CEC-100-2008-009-CMF.PDF  The 
specific recommendation was:  “PG&E and SCE should return their spent fuel pools to open racking arrangements 
as soon as feasible, while maintaining compliance with NRC cask and pool spent fuel storage requirements, and 
report to the Energy Commission on their progress in doing so.”  Id., p. 15. 
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studies – has been persistently ignored by PG&E and SCE in the five years since it was put  

forward. 

The CEC’s 2009 Integrated Energy Policy Report noted that neither utility had yet  

reported plans to pursue the AB 1632 Report’s recommendation on transfer of spent fuel to dry  

casks,37 and pointedly observed that “In letters to SCE and PG&E in June 2009, the CPUC  

emphasized that the utilities must address in their [license renewal] feasibility assessments all  

the issues raised in the AB 1632 Report.”38 (emphasis added by A4NR) 

The CEC’s 2011 Integrated Energy Policy Report was more emphatic: 

In light of the accidents and/or plant shutdowns following earthquakes at Fukushima 
Daiichi (2011), Kashiwazaki-Kariwa (2007), and at the North Anna nuclear plant (August 
23, 2011) and other considerations, the Energy Commission, in consultation with the 
CPUC, (emphasis added by A4NR) recommends the following: 

*** 

To reduce the volume of spent fuel packed into storage pools, and consequently the 
radioactive material available for dispersal in the event of an accident or sabotage, 
PG&E and SCE, as soon as practicable, should transfer spent fuel from pools into dry 
casks, while maintaining compliance with NRC spent fuel cask and pool storage 
requirements and report to the Energy Commission in the 2012 IEPR Update on their 
progress.39 

 

Mr. Halpin testified that he had read the AB 1632 Report a year ago, but that he was not  

familiar with the recommendation to return the spent fuel pools to open racking arrangements;  

37 CEC, “2009 Integrated Energy Policy Report, Final Commission Report, December 2009,” p. 117, accessible at 
http://www.energy.ca.gov/2009publications/CEC-100-2009-003/CEC-100-2009-003-CMF.PDF 
38 Id., pp. 112-113, citing June 25, 2009 letters from CPUC President Michael Peevey to SCE CEO Alan Fohrer and 
PG&E CEO Peter Darbee. 
39 CEC, “CEC, 2011 Integrated Energy Policy Report, 2011,” pp. 203 – 204, accessible at 
http://www.energy.ca.gov/2011publications/CEC-100-2011-001/CEC-100-2011-001-CMF.pdf  
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or how PG&E was complying with the recommendation; or whether the recommendation has  

played any role in determining PG&E’s pace of withdrawal of spent fuel from the pools and  

transfer to dry casks.40  He said that construction of the additional pads would enable the  

possibility of accelerating such a transfer,41 but that planning starts years in advance in order to  

have casks fabricated and spent fuel off-load campaigns integrated into other DCPP work.42  

V. PG&E FORECASTS A PERIOD OF HYPER-UNCERTAINTY AT DCPP. 

 The Commission should assess A4NR’s concern over the need for increased vigilance on 

seismic re-evaluation and spent fuel transfer matters against the jarring backdrop of PG&E’s 

testimony about the uncertainty surrounding its capital investment planning at Diablo Canyon 

as the plant enters the final decade of its existing license.  As Mr. Halpin admitted, 

The benefit analysis of doing capital investment, we’re not looking out past the 
expiration of the license.  We’re viewing out ‘til the end of the license.  So at this time 
period, that’s – and we have a requirement to maintain our equipment in a certain – to a 
certain standard, and that’s what our focus is.43 

 

PG&E’s prepared testimony cast this regimen pretty bluntly:  “Beginning in 2017, PG&E expects 

to see a gradual ramp down in capital spending and forecasts that base annual capital spending 

will stabilize at or below $100 million per year in 2009 constant dollars.”44  

40 Transcript (Halpin – PG&E), p. 3142.  PG&E recently informed the CEC, “No action has been taken to modify the 
spent fuel pool racking to a less dense orientation.”  PG&E, “Response to the CEC on 2013 IEPR Nuclear Data 
Request,” May 19, 2013, p. 5, accessible at 
http://www.energy.ca.gov/2013_energypolicy/documents/nuclear_responses/PGandE_Response_TN-
70883_Files/PGandE_Response_TN-70883_05-19-13.pdf 
41 Id., pp. 3140 – 3141. 
42 Id., pp. 3139, 3141. 
43 Id., pp. 3135 – 3136. 
44 Exhibit 24, p. 3-35. 
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 Mr. Halpin was asked whether PG&E had assumed that the NRC’s post-Fukushima  

process would require any capital investments beyond this amount.  He replied, 

We make assumptions and have dollars allocated in regard to Fukushima throughout 
this General Rate Case cycle, from 2014 up through 2016.  Beyond 2016, in regard to the 
Nuclear Regulatory Commission and Fukushima, there is a lot of unpredictable nature of 
what’s going to come out of Fukushima.45 

PG&E’s initial prepared testimony stated that the NRC estimates that its post-Fukushima 

collection of new seismic information will take five to seven years, and that “(t)he precise scope 

of activities necessary to address this NRC regulatory action remains uncertain and subject to 

substantial evolution.”46  The prepared rebuttal testimony phrased this uncertainty more 

starkly:  “the NRC has not fully acted on their own post-Fukushima lessons learned including a 

suggested complete change in the overall regulatory framework which is yet to be resolved.”47 

Mr. Halpin elaborated that a particular concern was “specifically when it comes to design basis 

and design basis assumptions, should the regulator be updating some of their assumptions on a 

more frequent basis?”48 

45 Transcript (Halpin – PG&E), p. 3137. 
46 Exhibit 24, p. 3-86. 
47 Exhibit 58, p. 3-55. 
48 Transcript (Halpin – PG&E), p. 3150.  Mr. Halpin testified (Id. at p. 3154) that he was not familiar with PG&E 
Letter DCL-11-097, a license amendment request to alter Diablo Canyon’s Design Basis Earthquake and Safe 
Shutdown Earthquake after the discovery of the Shoreline Fault.  PG&E’s November 3, 20122 Form 10-Q was clear 
about the stakes involved:  “... in early August 2011, the NRC found that a report submitted by the Utility to the 
NRC on January 7, 2011, to provide updated seismological information did not conform to the requirement of the 
current Diablo Canyon operating license. On October 21, 2011, the Utility filed a request that the NRC amend the 
operating license to address this issue. If the NRC does not approve the request the Utility could be required to 
perform additional analyses of Diablo Canyon’s seismic design which could indicate that modifications to Diablo 
Canyon would be required to address seismic design issues. The NRC could order the Utility to cease operations 
until the modifications were made or the Utility could voluntarily cease operations if it determined that the 
modifications were not economical or feasible.”  PG&E subsequently withdrew its proposed license amendment, 
and Mr. Halpin testified that the current License Basis Verification Program, for which funding is sought in this GRC, 
“potentially could” address Diablo Canyon’s seismic licensing basis (Transcript (Halpin – PG&E), p. 3143) but that 
“(t)o my knowledge at this point, it has not, the program has not” considered what the Safe Shutdown Earthquake 
should be (Id., p. 3144).  

12 
 

                                                           



Mr. Halpin was clear in his assessment of the impact of this uncertainty: 

 

I mean that’s the amount of regulation – new regulation coming forward from the 
Nuclear Regulatory Commission on a number of different issues is really unprecedented.  
It’s quite a bit.  It’s not necessarily prioritized in regard to, for example, risk ranking.  And 
it is not always necessarily coordinated very well within the NRC ranks.49  

*** 

Problem is that as these issues come up, these emergent regulatory issues, they then 
challenge things that are on the list that I explained before that we’re trying to 
accomplish which don’t necessarily have to be done now, but need to be done soon.  And 
we wind up pushing those things in reference to trying to accomplish these regulatory 
issues lower on the list.  And they don’t get implemented.  That creates an aggregate 
impact and can hurt really the overall operation of the plant in the long run.50 

 

And PG&E’s prepared rebuttal testimony succinctly summarized the utility’s view: 

With spending requirements of this magnitude in the inherent uncertainty, PG&E can no 
longer balance safety needs, reliability, NRC uncertainty, and cost recovery as it has in 
the past.  Decision-making surrounding cost associated with these projects versus safely 
operating the plant has become a distraction of tradeoffs that in the end could 
compromise safety.51   

 

VI. THE COMMISSION MUST RESPOND TO THESE RED FLAGS. 

 

 If an earlier Commission could have acted with the benefit of today’s hindsight into the 

genesis of the San Bruno tragedy, is there any PG&E customer who doubts that the CPUC  

should have taken extraordinary pre-emptive steps to avoid the situation reported by the Los 

Angeles Times when the Commission’s Independent Review Panel presented its report? 

49 Id., p. 3151. 
50 Id., pp. 3153 – 3154. 
51 Id., p. 3152. 
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The report, which included a series of recommendations for improving pipeline safety, 
was unveiled at the utilities commission meeting in San Francisco. Utilities commission 
President Michael Peevey called it ‘damning of PG&E almost across the board.’ 

‘We seem to have drifted — ourselves, this commission and those we regulate — to a 
culture of complacency,’ an emotional Peevey said during the somber meeting. ‘Just 
about everything you recommend for this commission, we will do our damndest to 
implement as soon as we can.’52 

 

 What distinguishes this from the situation at Diablo Canyon, where an aging plant faces 

the decrepitude of deferred maintenance amidst the prospect of spiraling retrofit costs and 

public expectations that state-of-the-art seismic science will be applied to a 1960’s-era original 

design?  PG&E’s prepared surrebuttal testimony grafted a 1984 license condition onto the 

utility’s 1991 NRC commitment and projected an image of scientific robustness for the LTSP,53 

but it neglected to disclose that advocacy is the core focus of the LTSP.  Despite the surrebuttal 

testimony’s boast that “Diablo Canyon is the only plant in the country that has continuously 

updated its seismic hazard,”54 Mr. Halpin testified that he had not been told that the U.S. 

Government Accountability Office (“GAO”) reported that the Diablo Canyon seismic hazard 

assessment has not been updated since 1988.55 Rather than objective, data-driven science, the 

LTSP’s primary function is public relations – as A4NR sought to describe: 

The testimony details PG&E’s response, shortly after the San Bruno explosion, to the 
challenge of subjecting new information about the Shoreline Fault to the demanding 
analytic requirements of the Diablo Canyon operating licenses. It identifies a sustained 
effort by PG&E to evade the most onerous of these requirements, the conservative 
assumptions about damping and soil-structure interaction associated with the Double 

52 Los Angeles Times, June 10, 2011, accessible at http://articles.latimes.com/2011/jun/10/local/la-me-san-bruno-
20110610 
53 Exhibit 229, pp. 2 – 3. 
54 Id., p. 4. 
55 Transcript (Halpin – PG&E), p. 3156. U.S. Government Accountability Office, “Natural Hazard Assessments Could 
Be More Risk Informed,”GAO-12-465, April 26, 2012, p. 19, accessible at http://gao.gov/assets/600/590431.pdf 
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Design Earthquake, culminating with an effort by PG&E shortly after the Fukushima 
catastrophe to simply amend the bothersome tests out of its Diablo Canyon licenses.56   

 

 Mr. Halpin’s litany of the uncertainties Diablo Canyon faces in a post-Fukushima 

environment, and PG&E’s incongruously low-ball capital expenditure estimates from 2017 

onward, may simply be whistling past the graveyard in terms of the seismic update with the 

largest financial throw-weight:  will the NRC’s process ultimately require Diablo Canyon to meet 

the seismic design criteria applied to newer plants?  Mr. Halpin testified that he was not sure,57 

but PG&E’s experience with its aborted Shoreline Fault license amendment request offers some 

insight into the predilections of the NRC staff.  Because no licensee had ever before requested a 

change in its designated Safe Shutdown Earthquake, PG&E was asked to provide a “table” 

showing where PG&E’s proposed new Safe Shutdown Earthquake (i.e., the Hosgri) would 

deviate from the “applicable provisions” in the Standard Review Plan.58  PG&E’s response was a 

staggering 331-page listing of such deviations!59  The Commission should clearly anticipate that 

the retrofit costs of bringing Diablo Canyon up to modern seismic design standards could be 

massive.60 

 PG&E’s spent fuel posture is similarly obtuse.  With no justification beyond a sneer of 

defiance, PG&E simply stonewalls the state’s direction regarding the accelerated transfer of 

56 Exhibit 142, p. 2. 
57 Transcript (Halpin – PG&E), pp. 3150 – 3151. 
58 The NRC’s July 29, 2011 written summary of the meeting with PG&E at which the request was made is accessible 
at http://pbadupws.nrc.gov/docs/ML1119/ML111920567.pdf 
59 PG&E’s December 6, 2011 response – which was later “withdrawn” when PG&E elected to withdraw its license 
amendment request, is accessible at http://pbadupws.nrc.gov/docs/ML1134/ML11342A238.pdf 
60 A post-Fukushima argument to grandfather DCPP from these newer requirements may prove no more 
persuasive than a post-Loma Prieta argument to anchor the new San Francisco-Oakland Bay Bridge with 300-foot 
redwood trees pounded into Bay mud, as used in the original design.   
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spent fuel into dry cask storage.  Employing its time-honored tactic of regulatory arbitrage, the 

utility may rattle the sabre of federal preemption to intimidate state regulators into concluding 

they have no say on this seminal issue.  But to no avail:  the AB 1632 Report’s recommendation 

prominently included the proviso “while maintaining compliance with NRC cask and pool 

spent fuel storage requirements.” (emphasis added by A4NR)61 And NRC comments on the 

GAO’s 2012 report on spent fuel storage make clear that a discretionary choice between two 

permissible alternatives is involved:  “NRC stated that it does not require accelerated transfer 

because it considers both wet and dry storage to provide a safe means of storing spent fuel that 

is in full conformance with agency regulations.”62  The pace of this transfer is inescapably 

entwined with ratepayer costs, and squarely within the jurisdictional authority of this 

Commission.  

VII. A4NR’s RECOMMENDED SOLUTION. 

 PG&E’s prepared surrebuttal testimony provided the important clarification that SSHAC  

costs are not to be included in the utility’s proposed two-way balancing account for NRC  

rulemaking expenses.63 With this new understanding, A4NR does not support PG&E’s proposed  

balancing account and instead recommends the following:64 

61 CEC, “An Assessment of California’s Nuclear Power Plants:  AB 1632 Report,” adopted November 20, 2008, p. 15. 
62 GAO, “Spent Nuclear Fuel:  Accumulating Quantities at Commercial Reactors Present Storage and Other 
Challenges,” GAO-12-797, August 15, 2012, p. 48, accessible at  www.gao.gov/assets/600/593745.pdf 
63 Exhibit 229, p. 10. 
64 PG&E’s successful motion to strike those portions of A4NR’s testimony which documented PG&E misfeasance in 
the LTSP’s response to discovery of the Shoreline Fault forces A4NR, for lack of sufficient evidence, to withdraw its 
recommendation that 50% of LTSP costs be absorbed by shareholders.   That remedy would have been consistent 
with D.11-05-018’s treatment of “advocacy” expenditures for Nuclear Energy Institute (“NEI”) membership, and 
PG&E’s acceptance of the same treatment for NEI fees in this proceeding.  A4NR will instead place its faith in the 
Commission bringing the LTSP and SSHAC under the same oversight as Diablo Canyon’s other ratepayer-funded 
seismic studies.  
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• the LTSP forecast cost of $4.84 million for Test Year 2014, including approximately $2.0  
 
million for the SSHAC process, as well as the associated amounts for the two attrition  
 
years, should be added to the Diablo Canyon Seismic Studies Balancing Account  
 
(“DCSSBA”), subject to the same annual ERRA Compliance proceeding and Tier 3 Advice  
 
Letter provisions adopted for the DCSSBA in D.12-09-008. 
 

• PG&E’s LTSP and SSHAC activities should be subject to the same review by the  
 
Commission’s Energy Division Director and Independent Peer Review Panel as specified  
 
for other DCSSBA-funded activities in D.12-09-008.  
 

• approval of PG&E’s request for $26.1 million to construct the remaining five pads at the  
 
IFSFSI and $19.6 million for transfers of spent fuel to dry casks in 2015 and 2016 should  
 
be conditioned  upon PG&E’s filing with its next General Rate Case a satisfactory plan to  
 
comply with the prior direction of the CEC’s AB 1632 Report. 
 

VIII. CONCLUSION. 

 Inadequate CPUC attentiveness has allowed PG&E to conduct its LTSP and SSHAC 

activities like a Potemkin village, and to brazenly scorn state direction on the transfer of spent 

fuel to dry cask storage.  The Commission should take the steps outlined by A4NR above to 

begin a correction.         

Respectfully submitted, 

       By:  /s/ John L. Geesman 

JOHN L. GEESMAN 
       DICKSON GEESMAN LLP  
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